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The last 15 years have been characterised by a large-scale
movement towards the private provision of education,
partly with the support of some international institutional
donors. This situation led the UN Special Rapporteur on
the right to education, Kishore Singh (2014, para. 38),
to write ‘soon, it may not be an exaggeration to say that
privatisation is supplanting public education instead of
supplementing it.” The question is to assess whether this
growth of private involvement in education is positive
or negative. The debate is complex particularly as there
are many different types of private schools, ranging from
non-governmental organisation (NGO) schools to large-
scale commercial chains, which all have different impacts.
Amongst those actors, the growth of low-quality low-cost
private schools, including commercial chains, have raised
major concerns. This chapter reviews these concerns
from the point of view of the realisation of governmental
human rights obligations under international laws, and
states’” commitments to the Sustainable Development
Goals (SDGs). It argues, drawing from the conclusions of
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authoritative human rights bodies, that support for, or
the lack of regul ation of, low-cost private schools can
violate human rights, therefore requiring a high level of
caution from institutional actors involved. It then looks at
the specific responsibility and obligations of institutional
donors. Taking the example of the United Kingdom, whose
funding policy in support of commercial low-cost private
schools has recently been analysed by various bodies,
it seeks to demonstrate that state support for low-cost
private schools can constitute a violation of international
law. Lastly, this chapter reviews the development aid
policies of the European Union (EU) for the last 15 years
against this framework, and it concludes that while the
EU is traditionally supportive of public and non-profit
education actors, it is growing increasingly ambiguous
in its funding of private actors in education. This could
lead to violate its international obligations, EU law, and
its SDG commitments. Some recommendations are made
for the EU to develop a development aid approach that,
while it is cognisant of the increasingly complex reality
and multiplicity of stakeholders in the countries which
it serves, it is firmly embodied in the respect for human
dignity, the rule of law, and a commitment to develop
good quality, free education systems.

1. Introduction

The Millennium Development Goals (MDGs) have been described
by the UN as "the most successful anti-poverty movement in his-
tory’ (UN, 2015, p. 3). Significant progress has been made under
MDG 22 which sought to achieve universal primary education,
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and primary school net enrolment has increased from 83% in
2000 to 91% in 2015 (UN, 2015). However, a less known phe-
nomenon since the beginning of the millennium has been the
massive increase in the private provision of education at the basic
level (primary and lower secondary). Since World War Il, educa-
tion has traditionally been delivered by the state. However, the
last 15 years have been characterised by a large-scale movement
towards private provision of education. The Global Monitoring
Report (GMR) 2015, which is the reference annual report on the
state of education - since renamed Global Education Monitoring
(GEM) report - considered in its overview of the progress achieved
in education between 2000 and 2015 that “private schooling has
proliferated since [the MDGs declaration in] Dakar’ (2015, p.
216). The authors added: ‘A wide range of private schools, cater-
ing for various income groups, has emerged [...] often hidden
from government view' (2015, p. 216). The scale of the phe-
nomenon has led the UN Special Rapporteur on the right to edu-
cation, Kishore Singh (2014, 2015a, 2015b), to dedicate three
reports to the topic in 2014 and 2015, and to write in his report
(2014, para. 38) that ‘one can observe the growth of private
providers in the field of basic education, although such educa-
tion is a core responsibility of governments [...]. Soon, it may not
be an exaggeration to say that privatisation is supplanting public
education instead of supplementing it.’

The scale and pace of the changes at stake in developing
countries’ education systems is unprecedented. For instance, in
Kenya the number of private schools increased by 2,216.10% be-
tween 1998 and 2013, from 385 to 8,917 schools (Economic
and Social Rights Centre, 2015, p. 8). In Morocco, the share of
private primary school enrolment more than tripled from 4% in
1999 to 12% in 2013 (Coalition Marocaine pour I'Education pour
Tous and Global Initiative for Economic, Social and Economic
Rights (GI-ESCR), 2013). This phenomenon has various causes,
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but a crucial element has been the growing support of institu-
tional development actors to the various forms of private schools,
including commercial private schools. Both bilateral donors, such
as the United Kingdom (UK) (Right to Education Project et al.,
2015a, 2015b) and the United States (USA), and multilateral
donors have funded private schooling in developing countries
in the last decade. Multilateral donors include the World Bank
(Mundy and Menashy, 2014a, 2014b) and the Global Partnership
for Education (GPE) (Menashy, 2015, p. 10), a multi-stakeholder
partnership and funding platform supporting education in devel-
oping countries,

This rapid de facto privatisation in developing countries and
the support provided to it by northern countries has raised many
concerns, both in terms of the achievement of the successor of
the MDGs (the Sustainable Development Goals), and, crucially,
in terms of respect for international human rights law. In recent
years, there have been several analyses and criticisms of donors’
support for privatisation, some arguing that this could violate
international law (e.g. the Right to Education Project, 2015a,
2015b).

Nevertheless, some donors remain tempted to support the
involvement of private actors in education. The SDGs themselves
derive from a narrative of a crisis in public funding. In their ‘Goal
17" they ambiguously call for ‘a revitalised and enhanced global
partnership that brings together governments, civil society, the
private sector, the United Nations system and other actors, and
mobilises all available resources’?; which could be understood as
opening the door for support for involving the private sector in
the realisation of all the SDGs, including SDG 4 on quality educa-
tion. In this context, while the European Union has so far been
largely neutral on (or absent from) the debate regarding the pri-
vate provision of education (focusing its development efforts on
building recipient countries’ public education systems), the re-
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peated calls for partnership with the private sector and pressure
from various groups has increasingly led to the EU changing its
position. This new position could mean the EU risks violating its
international obligations, EU law, and its SDG commitments.

This article seeks to provide a critical overview of the avail-
able evidence about the impact of privatisation in education in
developing countries and the role of donors in supporting this
phenomenon, in order to inform a reflection on what can be
learnt when the EU considers its development aid action for
the education sector. The analysis is conducted by reviewing
the human rights obligations and the SDG commitments of do-
nor governments and the EU. It concentrates on formal primary
education, which is the most documented area, and the do-
main where the obligations and commitments of governments
are the strongest. It starts by providing an overview of both the
privatisation of education and the existing analysis against SDG
commitments and human rights obligations. It then reviews
the evidence available about donor support for the privatisa-
tion of education, questioning its legality under international
law, citing the case of the UK as an example. Finally, the third
part reviews the evolution of EU development aid policies and
it analyses how human rights standards and SDG commitments
apply to this evolution.

2 A 'human rights and SDG’ analysis of privatisation
in education

The privatisation and the commercialisation of
education in the new Millennium

In many countries, the rapid growth of private schools has meant
dramatic changes in education systems. However, these changes
hide a wide disparity of situations. David Archer (2016) proposed
a typology of private schools that includes eleven types of non-
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state provision. Private schools are thus very diverse: they may be
for-profit or charitable, fee charging or free, driven by companies
and entrepreneurs or by communities and non-governmental or-
ganisations, formal or informal, supported by the state or totally
independent. These parameters can be combined in various ways
to form the eleven categories described by Archer. The privatisa-
tion of education commonly refers to the growth of any of these
types of non-state provision as a share of the education system
(Ball and Youdell, 2008). However, the diversity of private schools
that privatisation may theoretically involve makes the debate par-
ticularly complex.

In order to narrow and specify the scope of the discussion,
the term commercialisation is often used. Commercialisation in
education refers to the growth of a particular form of private
schools: the commercial schools. What the concept of commer-
cial schools exactly entails however still needs further clarifica-
tion. A group of organisations proposed a definition in the ‘Call
of francophone civil society organisations against commercialisa-
tion of education’ (Appel de la société civile francophone contre
la marchandisation de I'éducation). In their definition, commer-
cial schools are ‘educational institutions for which one of the pri-
mary goals (although not the only goal) is to develop trade in
educational services and to protect their own interest rather than
serving the common good. They view education as a commodity,
which results in a notable willingness to expand their activities
and their model by competing with other institutions, increasing
their bottom line, and growing their profits'# (Coalition Educa-
tion et al., 2016, p. 2). Importantly, commercial schools are de-
fined by their commercial interest, by their practice, rather than
their formal legal structure.

In practice, both the privatisation of education, and its sub-
category, the commercialisation of education, have increased in
the last fifteen years. However, the majority of the growth of
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private schools has been among so-called ‘low-fee’ or ‘low-cost’
private schools. Srivastava (2006, p. 498) defines these schools
as targeting disadvantaged groups, self-financing through fees
and charging one day’s earnings of a daily wage labourer as the
monthly tuition fee at the basic level of education, or two days’
earnings at the secondary level. Low-fee private schools may be
either non-commercial or commercial schools.

The privatisation of education has evolved over time to increas-
ingly promote commercial forms of private schools, in particular
commercial low-cost private schools. During what Srivastava
(2016) described as the “first wave' of low-fee private schooling
development, small, individually-owned and operated schools
emerged from the 1990s to the early 2000s. More recently, since
the mid-2000s, low-fee private schooling is experiencing a ‘sec-
ond wave' (Srivastava, 2016) in which corporate-backed school
chains and service providers are capitalising on this still-nascent
space in the market place. This second wave comprises part of
what is described as the burgeoning ‘global education indus-
try" (Verger, Lubienski and Steiner-Khamsi, 2016). At the core
of this second wave of low-fee private schooling is the growth
of commercial large-scale private primary school providers, the
most well-known include Bridge International Academies (BIA or
Bridge) (see e.g. Machacek and Riep, 2016) and Omega Schools
(Riep, 2014).

Chains of schools such as BIA> and Omega Schools® claim that
they can use scale, foreign investment and foreign technology,
and standardisation to deliver better quality at a similar or lower
price. Of the chains of 'for-profit’ private companies that target
low-income households, Bridge is a good illustration of these pa-
rameters. It operates over 500 schools in India, Kenya, Liberia,
Nigeria, and Uganda, with ambitions to reach 10 million pupils
by 2025 (BIA, 2013a). It has received investments from major in-
ternational investors including Mark Zuckerberg, Pierre Omidyar,
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the United Kingdom government, the United States government,
the World Bank, and Bill Gates (BIA, 2013b), for a total amount
estimated to be over 100 million US dollars. It uses what it calls
a ‘school in a box" model, which reflects a highly standardised
approach to education. Every Bridge school looks the same, the
material used is the same in each classroom, and, most impor-
tantly, the lessons are the same across all the academies in the
same country. Indeed, Bridge uses a system of scripted lessons.
Bridge School teachers (who are mostly secondary school leav-
ers without formal teaching qualifications) receive lesson plans
on a tablet, which they must follow word by word (Education
International (El) and Kenya National Union of Teachers (KNUT),
2016, p. 9).

The exact measurement of the growth in private schools is
difficult. This is due to the scarcity of data and varying definitions,
but also to the fact that there is a large non-formal private edu-
cation sector that is not accounted for. Many private schools are
not registered and operate under the radar, meaning that they
are not counted in official statistics (Tooley and Dixon, 2005).
In addition, research has mostly focused on registered private
schools, rather than unregistered private schools (Day Ashley et
al., 2014). This appears clearly when comparing household sur-
vey and official statistics in some countries. In Nepal for instance,
official statistics show that private schools account for 15.9% of
total schools, while household surveys indicate 27% of children
attend private schools. The likely cause of this large gap between
the official statistics and empirical research is the high numbers
of unregistered private schools (Nepal Campaign for Education-
Nepal, the Nepal National Teachers Association and GI-ESCR,
2016). It is a fortiori all the more difficult to have precise figures
for low-fee private schools, which generally do not have a specific
status, and they often operate informally. Similarly, there's not
been a precise tally of commercial schools, besides qualitative
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mapping done by pro-private actors such as the Center for Edu-
cation Innovations’.

In any case, all available data shows, without a doubt, an im-
portant growth in low-cost private schools. As they have grown
at such a high rate, and as they cause major controversy, this pa-
per will focus on the issues related to low-cost private schools, in
particular commercial ones — which does not mean that it is not
important to also critically scrutinise other models.

As previously mentioned, there are many causes for this
growth, including the increased demand for education from par-
ents in wake of the MDGs, the failure of some state schools to
respond to the demand (Harmé, 2013), ideological and political
decisions from policy makers at the national and international lev-
els (Srivastava, 2016), etc. Proponents of low-fee private schools
claim that such schools are affordable, offer better accountability
and a higher level of quality education than that found in state
schools (Tooley and Dixon, 2006), which would correspond to
the demand from parents and the incapacity of governments,
particularly in developing countries, to satisfy this demand. It is
also argued that private schools are more cost-effective, as teach-
ers are paid less than those in state schools, though they are just
as effective (McLoughlin, 2013, p. 5).

However, critics argue that these supposed benefits have not
been proven. A review of the literature conducted at the request
of the UK's Department for International Development (DFID)
found that evidence to support these claims has generally been
found to be insufficient (Day Ashley et al., 2014). Renowned
academics such as Srivastava (2015) also argue that based on
existing research, it appears that low-cost private schools are not
affordable to the ‘'most insecure households’, leave out the ‘most
disadvantaged households’ (based on gender, ethnicity, location,
etc.), and evidence is mixed on quality. Another literature review
from the Global Campaign for Education (2016) made similar
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findings with regards to the quality, cost, access, efficiency and
innovation, and effect of competition brought by private actors.
Criticism is most acute of commercial low-fee private schools,
whose scale, standardisation, and strong commercial dimension
raise particular issues, as will be seen below.

In order to assess the evidence, one needs to agree on a nor-
mative framework to use. Depending on the relative importance
given to inequalities, segregation, infrastructures, learning out-
comes, etc., the evidence may be read differently (Aubry and
Dorsi, 2016, p. 2). This is what is going to be discussed next.

An SDG and human rights legal framework relevant
for the analysis of the privatisation of education

This paper will assess the current situation against the interna-
tional human rights legal framework and governmental SDG
commitments. These frameworks are widely accepted, with the
human rights framework setting quasi-universal legally binding
obligations, with the SDG framework being the reference policy
for development policies.

SDG 4 on quality education has 10 targets®. The international
human rights framework is defined by a number of widely-rati-
fied treaties protecting the right to education, which are legally
binding on almost all governments in the world. The most well-
known and ratified are the International Covenant on Economic,
Social and Cultural Rights (ICESCR, 164 state parties), and the
Convention on the Rights of the Child (CRC, universally ratified
by all countries except the USA). Article 13 of the ICESCR and
Articles 28 and 29 of the CRC protect the right to education®.
These articles are complemented by other provisions, in particular
Article 2 of the ICESCR which requires governments to devote the
maximum of their available resources towards the realisation of
the rights contained within it, including the right to education,
and the duty to eliminate discrimination.
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The relationship between the SDGs and the human rights
framework is somewhat contested, with governments being re-
luctant to explicitly indicate that the SDG framework stems from
the human rights framework. This would tend to make the SDGs
legally binding on them, whereas they currently have no more
legal weight than a political declaration. SDG 4 covers similar
ground to international human rights law by obliging govern-
ments to provide free primary education. As the human rights
framework is legally binding, and the SDGs in theory comply with
human rights law, references to the human rights framework in
the rest of the chapter should be understood to encompass both
SDG commitments and human rights obligations.

One element that stands out in the human rights framework
is the liberty left to parents to set up or choose a school for their
children ‘other than those established by the public authorities’
(Art. 13-4 of the ICESCR). Human rights law guarantees a certain
level of freedom for private schools. Aubry and Dorsi (2016) have
argued that this freedom may conflict with the social equality
dimension of the right to education, which requires governments
to ensure ‘quality education for all" without discrimination and
segregation. Accordingly, on the basis of the jurisprudence and
practice of the human rights framework, they have proposed a
five-area framework to assess the role of private actors in edu-
cation that takes into account these two potentially conflicting
dimensions. They consider that ‘while private providers of educa-
tion are permitted, states must ensure that the involvement of
private actors in the provision of education’ (Aubry and Dorsi,
2016):

1. Does not lead to creating or reinforcing discrimination, ine-
quality, and segregation, including on socio-economic basis;

2. Does not undermine access to free quality (generally state)
schools for everyone;

3. Does not undermine the humanistic mission of education;
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4. The private actors should be adequately regulated, in law and
in practice;

5. The private actors should follow the principles of transpar-
ency and participation.

If the existence or the growth of private education provision
affects any of these five criteria, it would constitute a violation
of the right to education by the state(s) involved in the situa-
tion, and, by extension, of their SDG commitment. However, it
is important to emphasise that, as mentioned above, the hu-
man rights framework (and the SDG framework) do not prohibit
the existence of private schools. In fact, human rights standards
protect the freedom of individuals to open such schools, under
certain conditions. It represents thus a nuanced and balanced
framework that recognises the multiplicity of situations that may
occur, and leaves governments various possible options to de-
velop their education systems.

This framework, as will be seen, has been applied by a number
of quasi-judicial bodies. It will be used as the reference point to
analyse the involvement of private actors in this article.

Applying the human rights analysis: Kenya as an
example

Several UN and regional institutions have reviewed the situation
with regards to the privatisation of education in various countries
in the last three years, giving useful guidance on its application
and the scope of the human rights framework. Before looking at
the example of Kenya, let us start with an overview of the relevant
bodies and their positioning.

UN human rights monitoring bodies and the African Com-
mission on Human and Peoples’ Rights (ACHPR) have produced
over 20 recommendations on specific countries, confirming the
concerns raised above (GI-ESCR, 2016). UN human rights moni-
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toring bodies are quasi-judicial bodies of experts, chosen by
governments to monitor the implementation of specific human
rights treaties. There exists a separate body for most treaties. The
ICESCR is monitored by the Committee on Economic, Social and
Cultural Rights (CESCR), and the CRC by the Committee on the
Rights of the Child (ComRC). They periodically review the imple-
mentation of their respective treaties by each ‘State Party’ every
four to six years, and issue at the end of the process a body of
analysis and recommendations called ‘Concluding Observations'.
The ACHPR plays a similar role in the monitoring of the African
Convention on Human and Peoples’ Rights, which also protects
the right to education under Article 17.

When reviewing state parties, these bodies have raised con-
cerns ranging from ‘high fees in private schools which exacer-
bate existing structural discrimination in access to education and
reinforce educational inequalities’ (UN Committee on the Rights
of the Child, 2015, paras. 75-76) to the ‘the proliferation of so-
called “low-cost private schools” at the primary and secondary
level owing to inadequacies in the public school system, which
have expanded to the senior-high school level through the Sen-
ior-High School Voucher Programme’. They have also pointed
to the ‘the low-quality of education provided by these private
schools, the top-up fees imposed on parents to cover the full cost
of private education, and the lack of regulation of these schools
by state authorities’ (UN Committee on the Rights of the Child,
20164, paras. 55— 56 ).

The example of Kenya provides further insights. Kenya is a
typical example of a Sub-Saharan African country marked by the
fast rise of low-cost private schools in the 2000s, partly due to the
support of international donors (see also the situation in Uganda
- Initiative for Social and Economic Rights and GI-ESCR, 2014;
and in Ghana - Ghana National Education Campaign Coalition
and GI-ESCR, 2014). A tremendous growth of private schools
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has been observed since the introduction of the free primary edu-
cation (FPE) programme in 2003. As mentioned previously, the
number of private primary schools has grown by 2,216.10% be-
tween 1998 and 2013. Yet, these statistics do not account for in-
formal schools, particularly low-cost private schools. There could
be about 2,000 non-formal schools in Kenya, with over 500,000
pupils, who are not counted in government statistics (Economic
and Social Rights Centre, 2015). In urban areas, such as Nairobi,
Eldoret and Mombasa, more than 50% of children attend the so
called 'low-fee’ private schools (Ngware et al., 2013). In Kibera,
the largest informal settlement in Kenya, 96% of the available
schools are privately owned while only 4% are state-owned (Dix-
on and Tooley, 2012). The proportion of private education is thus
probably much higher than official statistics show.

This growth in private education has been encouraged both
by the failure of the Kenyan Government to provide for enough
quality public education, particularly in informal settlements, and
an encouraging policy framework from the Kenyan Government
and international actors (Economic and Social Rights Centre,
2015). At the national level, in 2009 the Kenyan Government
introduced (Namale, 2014) the Policy for Alternative Provision of
Basic Education and Training (APBET), and further developed it in
2016 (Ministry of Education, Science and Technology, 2015). This
attempt to organise the large informal private education sector
occurred without the necessary regulatory requirements and en-
forcement mechanisms. Combined with Government funding to
some of these low-cost schools, this policy legitimised the growth
of low-cost private schools. In parallel, as will be discussed below,
international actors, chiefly the World Bank and the United King-
dom, have also supported the private sector.

The impact has been analysed with regards to both discrimi-
nation and inequality, and access to free education (Economic
and Social Rights Centre, 2015). The growth of private education
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has increased socio-economic segregation, and in turn, inequali-
ties and discrimination. Specific to contexts such as Kenya, the
emergence of low-cost private schools has created ‘micro-seg-
regation between the poor themselves, whereby the poorest are
put together in state schools, while the poor that can afford it
put their children in different, private schools, according to how
much they can afford’ (Ibid., para. 49). It has also been shown
that private education is rarely the result of a parental choice for
an alternative pedagogical approach, instead it is usually simply
the default option of parents who do not have access to free
quality state schools. This is particularly true in densely populated
urban informal settlements, where the Government has relied on
private actors to provide essential social services, which, in the
case of education, undermines children’s rights to a free quality
school.

Kenya has been reviewed by the CESR and the ComRC in
2016. The CESCR (2016, paras. 57-58) concluded that ‘inad-
equacies in the state schooling system have led to the prolif-
eration of so-called “low-cost private schools” which has led to
segregation or discriminatory access to education, particularly
for disadvantaged and marginalised children’. It recommended
that Kenya ‘strengthen(s] its public education sector’ and effec-
tively regulates its private sector (Ibid.). The ComRC made similar
findings, requesting that Kenya “prioritise[s] free primary qual-
ity education at state schools over private schools and informal
low-cost schools’, and ‘regulate[s] and monitor[s] the quality of
education provided by private informal schools in line with the
Convention’ (UN Committee on the Rights of the Child, 2016b,
para. 57b).

Kenya provides an example where the growth of private edu-
cation can constitute a violation of the right to education, and,
by extension, of the commitments made under the SDGs. In this
case, and in at least 16 others between September 2014 and Oc-
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tober 2016, domestic governments have been held responsible
for the facilitation, support or failure to address negative human
rights impact of the growth of private education, often including
commercial low-cost private schools. Against this background,
is there a responsibility for institutional donors that have sup-
ported this dynamic? This is the question that the next part will
examine.

3. Challenging donors’ funding to commercial
schools in developing countries

Public institutional donors have long preferred to focus on pub-
lic systems in their development aid for social services, such as
education and health, while concentrating their private sector
support on areas where it traditionally dominates such as min-
ing, banking, or agriculture. This is particularly true for funds al-
located to the delivery of primary education. While the focus of
development aid overall is still largely on public education, some
governments have started experimenting with increasing their
support for private school providers.

Support for private schools can take many forms. Firstly, it can
be through the direct use of the development aid money. For in-
stance, the UK Department for International Development (DFID)
is funding an £18.5M programme in Nigeria called ‘Developing
Effective Private Education in Nigeria’ (Right to Education Project
et al., 2015a), within which Bridge International Academies has
been allocated £3.45m (DFID, 2014). Secondly, support may come
from a less well-known instrument used by public donors to pro-
mote development: a loan, usually with preferential conditions,
to private companies that are meant to work towards poverty
alleviation. They do so through development finance institutions,
which are ‘specialised development banks or subsidiaries set up
to support private sector development in developing countries’
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(OECD, 2016). For example, several development finance institu-
tions such as the UK’s Commonwealth Development Corpora-
tion or the USA's Overseas Private Investment Corporation (BIA,
2016b) have directly funded Bridge International Academies.
Some of the development finance institutions, such as France’s
Proparco, the Netherland’s FMO Entrepreneurial Development
Bank, and the Norwegian Investment Fund for Developing Coun-
tries, as well as the European Investment Bank, channelled their
funding to BIA through a venture firm called Novastar. Support
for the privatisation of education has also come from inter-state
agencies, such as the World Bank. The World Bank has supported
public-private partnerships through its public arm, the Interna-
tional Development Association, but it has also been a ’policy
advocate’ for the privatisation of education through ‘explicitly
counselling] governments to expand private provision’ (Mundy
and Menashy, 2014a). It has also directly funded low-cost pri-
vate schools such as Bridge International Academies and Curro
Holdings, which runs low-fee private schools in South Africa (Re-
sults Educational Fund, forthcoming 2017; Mundy and Menashy,
2014b).

Sustainable Development Goals (SDGs) and the
legal framework relevant for the analysis of donors’
support for private education

Human rights obligations go beyond national borders. State par-
ties to human rights treaties, such as the ICESCR and the CRC,
and donor governments in particular, have human rights obliga-
tions towards individuals that live outside their territories. They
are called Extra-Territorial Obligations (ETOs) and they have been
codified in an expert text, the Maastricht Principles on Extra-Ter-
ritorial Obligations of States in the area of Economic, Social and
Cultural Rights (ESCR) (hereafter the ‘Maastricht Principles’)™°.
The Maastricht Principles summarise legally binding internation-
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al law contained in the existing treaties, such as the previously
mentioned ICESCR, rather than creating new standards. As their
name suggests, they focus on governments’ obligations in regard
to ESCR, which include the right to education.

A number of the Maastricht Principles are relevant to the
analysis of the responsibility of donor governments in their sup-
port for private education. Firstly, the Maastricht Principles make
clear that governments have an obligation to contribute to the
full realisation of the right to free quality primary education
through development cooperation (Principle 33). While govern-
ments that are able to must provide international assistance for
the realisation of ESCR, they must respect certain principles when
doing so. In particular, they must prioritise the most vulnerable
people and groups (Principle 32). Secondly, and this is a cardinal
principle under international law, donor governments must not
impair the possibility of development aid recipient governments
realising the right to free quality primary education (Principle 21).
Thirdly, governments have an obligation to regulate companies
based in their territories so that they do not undermine the right
to free quality primary education abroad (Principle 24). Finally,
and importantly, governments have the obligation to act within
international organisations so as to ensure that these organisa-
tions do not undermine the right to free, quality primary educa-
tion (Principle 15).

The above principles have been applied to the analysis of
education funding through the practice of human rights trea-
ty bodies, as will be seen next. On the SDGs, the situation is
less straightforward. SDG 17, which commits governments to
‘strengthen the means of implementation and revitalise the glo-
bal partnership for sustainable development’, has clear links with
the dimension of Article 2.1 of the ICESCR which is the basis
of governments’ extraterritorial obligations (The Danish Institute
for Human Rights, n.d.). Put together with SDG 4 on education,
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SDG 17 may be considered to require governments to focus their
development assistance on the priorities included in SDG 4, in
particular free quality primary and secondary education. SDG 17
however also includes a highly controversial target (Muchhala
and Sengupta, 2015), SDG 17.17, which commits governments
to ‘encourage and promote effective public, public-private and
civil society partnerships, building on the experience and resourc-
ing strategies of partnerships’. Nevertheless, reading the SDGs in
the light of states’ human rights obligations, provides a robust
framework for assessing donors’ responsibilities and obligations
with regards to their support for education in developing coun-
tries.

Does UK funding to private schools abroad respect
international law and SDG commitments?

The way the Maastricht Principles, and through them, the SDG
commitments regarding development aid, apply in practice, can
be illustrated through the recent of example of the UK, which has
been reviewed by UN human rights bodies.

In recent years, the UK has funded different types of low-fee
schools abroad, ranging from community schools to large mul-
tinationals. At least since 2013, DFID has recognised the private
sector as a key partner in education and its support as a priority,
calling for "developing new partnerships across the public-private
spectrum’ (DFID, 2013, p. 7) and committing DFID to promote
education ‘including through low-fee private schools in at least
four countries’ (DFID, 2013, p. 19). Part of the funding has come
directly out of DFID’s grant portfolio. Several projects supporting
low-cost private schools have come under DFID’s flagship pro-
gramme, the Girl's Education Challenge (Curtis, 2015). Another
flagship project is Developing Effective Private Education Nigeria
(DEEPEN). Major additional funding for private education was
provided in Kenya and Pakistan. According to the British Gov-
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ernment, in response to a Parliamentary Question in the UK, a
British Minister said: ‘DFID has made direct investments in low-
fee schools in Nigeria, Kenya and Pakistan’ (Stewart, 2016). In
addition, the UK Government has also supported private actors
via its development finance institution, the Commonwealth De-
velopment Corporation (CDC), which it states invested $7.1m in
2014 on low-fee private schools, including in Uganda (Stewart,
2016).

Most controversial has been that part of this support, both
through DFID grants and CDC investments, has been given to
Bridge International Academies (BIA). This has been done partly
through a grant in Nigeria as part of DEEPEN, with a grant of
£3,450,000 being awarded to BIA'. In addition, a 13-year pro-
gramme worth £75 million managed by the CDC, includes a £15
million investment in venture ‘catalyst’ fund Novastar, used to
support the latter's investment in BIA (Right to Education Project
al.,, 2015a, para. 51).

The human rights impact of this support has been questioned
in three ways. Firstly, for the impact it had on Kenya, where BIA
operates over 400 schools. As mentioned above, both the Com-
RC and the CESCR have raised concerns regarding the impact of
the growth of low-cost private schools on the realisation of the
right to education in Kenya, therefore indirectly questioning any
support for such schools. A number of reports (Machacek and
Riep, 2016; Education International and Kenya Union of Teach-
ers, 2016) have highlighted major concerns on the human rights
impacts of Bridge International Academies. In particular, a brief
by three organisations (the East African Centre for Human Rights,
GI-ESCR, and the Initiative for Social and Economic Rights, 2016a)
analysing data from Kenya, found that BIA undermined the five
dimensions against which to assess private schools. Firstly, the
entry cost and the entrance tests lead to segregation and discrim-
ination. Secondly, the company undermines free education while

214



LEARNING THE LESSON: WHY THE EU SHOULD DEFEND
AN ALTERNATIVE MODEL TO THE PRIVATISATION OF EDUCATION

failing to meet quality standards. Thirdly, its commercial priorities
mean that it seeks to achieve large class sizes of up to 60 pupils
which runs against a human side to education. Fourthly, it does
not respect national norms and standards in education. Finally,
it lacks transparency, including intimidating researchers seeking
to collect independent data on the company (Aubry, 2017). Par-
ticularly problematic is the suggestion that BIA could have been
in violation of national laws in Kenya and Uganda, which be-
came more visible after both the Government of Uganda (Gl-
ESCR, 2012a) and a county in Kenya sought the closure of all BIA
schools under their jurisdiction for various failures to meet educa-
tion and health and safety standards (the East African Centre for
Human Rights, GI-ESCR and the Institute for Economic and Social
Rights, 2016b).

In line with these concerns, the ComRC more directly ad-
dressed the role Bridge International played in its Concluding
Observations on Kenya. It expressed concerns with regards to the
‘low quality of education and rapid increase of private and infor-
mal schools, including those funded by foreign development
aids, providing sub-standard education and deepening in-
equalities’”? (UN Committee on the Rights of the Child, 2016b).
Although not explicitly mentioned, informal schools funded by
foreign development aid directly relates to BIA, which, according
to the Committee, is said to provide low-quality education and
deepen inequalities.

Secondly, the ComRC and CESCR both raised clear concerns
and recommendations with regards to the UK’s support for low-
cost private schools more generally, partly on the basis of a series
of reports submitted by a large group of civil society organisations
(Right to Education Project et al., 2015a, 2015b). In its 2016
Concluding Observations, the ComRC declared: ‘In the context of
international development cooperation, the Committee is con-
cerned about the State party’s funding of low-fee, private and
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informal schools run by for-profit business enterprises in recipient
countries. A rapid increase in the number of such schools may
contribute to substandard education, less investment in free and
quality state schools, and deepened inequalities in the recipient
countries, leaving behind children who cannot afford even low-
fee schools’ (UN Committee on the Rights of the Child, 2016c,
para. 17). It went on to recommend that the UK ‘ensure that
its international development cooperation supports the recipient
countries in guaranteeing the right to free compulsory primary
education for all, by prioritising free and quality primary educa-
tion in state schools, refraining from funding for-profit private
schools, and facilitating registration and regulation of private
schools’ (Ibid., para. 18).

The CESCR was equally ‘concerned about the financial sup-
port provided by the State party to private actors for low-cost
and private education projects in developing countries, which
may have contributed to undermining the quality of free public
education and creating segregation and discrimination among
pupils and students’ (Ibid., para. 14). It was more precise in
its recommendations, requesting that the UK ‘adopt a human
rights-based approach in its international development coopera-
tion (Ibid., para 15).

These international concerns have led, thirdly, to further do-
mestic inquiry. In 2014, DFID commissioned a ‘rigorous’ review
on the role and impact of private schools in developing countries
(Day Ashley et al., 2014). The review notably found inconclusive
evidence on quality, due to the lack of control of the socio- eco-
nomic background of children; relatively negative evidence on
equity dimensions; and a lack of regulation of private providers.
In November 2016, three Parliamentary Questions were raised
on the UK's support of low-fee for-profit schools'?, including a
question on DFID’s response to the CRC’'s recommendation that
it prioritise the funding of public education. While noting ‘the
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recent recommendations of the UN Committee on the Rights of
the Child’, the UK Government did 'not accept that DFID’s fund-
ing of private provision of education violates children’s right to
an education’™. Interestingly, the response shows that the Gov-
ernment does not question the legitimacy or the value of the
human rights framework, but provides a different interpretation
for it, though without explaining its reasoning or conducting an
alternative independent assessment.

The British Parliament is also conducting an assessment of
the situation. In July 2016, the International Development Com-
mittee launched an inquiry into DFID’s work on education called
‘Leaving no one behind?’ (parliament.uk, 2016). The scope of
the inquiry includes a question on DFID’s support for low-cost
private schools, signalling the concerns of the parliamentarians:
‘Should DFID support low-fee schools, including private schools,
in developing countries? If so, what should this support look like?
If not, how can universal access be achieved?’ (Ibid.). Previously,
a parliamentary inquiry into DFID’s programme in Nigeria already
raised major concerns. The report from the House of Commons
said: ‘we are concerned about the affordability of private school-
ing for the poorest families, and that reliance on for-profit com-
panies to deliver education is not easily reconciled with DFID’s
commitment to “leaving no one behind”. One risk is that families
who can only send some of their children to school may prioritise
the education of boys over girls. Regardless of the public/private
sector balance of provision, the responsibility of educating chil-
dren lies with state governments. While DFID is supporting public
sector education in Lagos and Kano through its Education Sec-
tor Support in Nigeria (ESSPIN) programme, the extent to which
DFID is encouraging the expansion of the sector is unclear’ (Inter-
national Development Committee, 2016, para. 94). As a result,
the authors of the report ‘urge DFID to ensure that its support
for private sector provision of education aligns with its commit-
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ment to “leaving no one behind”, and that the children who are
furthest behind are prioritised. The furthest behind are not going
to be served by “for-profit” companies, therefore DFID should
deliver a focused strategy on how it is going to help the Nigerian
authorities significantly expand public sector provision and de-
liver quality education to those who cannot afford school fees’
(International Development Committee, 2016, para. 95).

In addition, the Independent Commission for Aid Impact
(ICAl), a body that scrutinises UK aid spending and reports to
the UK Parliament, has also expressed reserved its doubts on the
effectiveness of UK support for private education. A 2015 inquiry
from ICAI to assess ‘how well DFID is working with and through
businesses to achieve a range of development objectives that
benefit the poor’ found relatively poor effectiveness regarding
the engagement with businesses in general (ICAl, 2015). The re-
port warns that ‘clearly there may sometimes be a risk that work-
ing directly with businesses to deliver benefits could undermine,
or be seen to undermine, government efforts, in particular if they
are not aligned’ (ICAI, 2015, para. 2.11).

UK support for commercial low-fee private schools is thus
clearly contested by various bodies, from different perspectives
that include questions on its effectiveness. Two UN bodies found
that the UK's approach could be violating its extra-territorial hu-
man rights obligations, which other inquiries tend to confirm.
UK development policy appears to contravene a number of the
Maastricht Principles detailed above. Contrary to Principle 33, its
approach does not prioritise the realisation of the right to educa-
tion of disadvantaged, marginalised and vulnerable groups. Nei-
ther does it focus on core obligations of the right to education,
which includes access to free education. The UK's approach risks
being discriminatory; and by supporting the re-introduction of
fee-charging education, it may constitute a retrogressive meas-
ure, whereas governments had previously committed to remove
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fees. The failure to prioritise free quality primary education in
development aid would equally run against SDG 17 in combina-
tion with SDG 4. Although not discussed in detail, the UK’s policy
is arguably also questionable under Principle 21, which requires
the UK to not impair the ability of another state to realise the
right to education, and under Principle 23, which demands the
UK to regulate business based on its territories, in the context
where several low-fee private school chains have major share-
holders based in the UK (such as Pearson, which is an investor
in Bridge International Academies). DFID’s policy provides a clear
case where support for private education can contravene the hu-
man rights and SDG frameworks.

4. What is at stake for EU education development aid?

Human rights and SDG framework applicable to the EU

The EU, as such, has not ratified the ICESCR or the CRC, which are
the backbone of the human rights framework developed above.
The question is thus to determine what the EU s human rights
obligations are with regards to its development aid. Although
there are debates about the applicability of international law to
EU policies (Ahmed and Jesus Butler, 2006), there are, in sum-
mary, at least three reasons why the EU must fulfil human rights
ETOs in its development policies.

First, all EU Member States are party to the two core interna-
tional treaties protecting the right to education, the ICESCR and
the CRC. Drawing from this observation, in short, the principle is
that ‘Member States cannot absolve themselves of their responsi-
bilities towards protecting the human rights of their populations
by transferring powers to entities such as the EU’ (Ahmed and
Jesus Butler, 2006, p. 801). As argued by the Office of the High
Commissioner for Human Rights (OHCHR) Regional Office for Eu-
rope (n. d, p. 31), "the EU may de facto succeed to the obligations
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of its Member States under pre-existing treaties to the extent that
it has been delegated powers necessary for their implementation
by the Member States’. This means that to the extent that EU
Members States have delegated development cooperation pow-
ers to the EU, in particular the European Commission (EC), they
have also transferred their associated human rights obligations
with it. This situation has been anticipated by Principle 16 of the
Maastricht Principles which stipulates: ‘The present Principles ap-
ply to States without excluding their applicability to the human
rights obligations of international organisations under, inter alia,
general international law and international agreements to which
they are parties’.

Second, the EU must respect its own human rights obligations
created by internal legal texts and commitments. Article 14 of the
Charter of Fundamental Rights of the EU (CFR)'>, which binds EU
Institutions, protects the right to education, and is worded in
terms similar to Article 13 of the ICESCR. Furthermore, children’s
rights, which include the right to education, are particularly well-
protected in the EU. Article 24 of the CFR stipulates: ‘Children
shall have the right to such protection and care as is necessary
for their well-being’. Article 3 of the Treaty of the European Un-
ion (TEU)'® explicitly recognises the EU’s obligation to promote
‘the protection of the rights of the child’. More specifically, with
regards to ‘its relations with the wider world’, Article 5 of the
TEU mandates the EU to contribute to ‘the protection of human
rights, in particular the rights of the child, as well as to the strict
observance and the development of international law, including
respect for the principles of the United Nations Charter'"’. This
provision makes the ETO dimension of the child rights clear. It
adds to the seminal Article 21 of the TEU, through which the EU
commits to respect human rights in its international actions. This
provision should be read in conjunction with Article 208 of the
Treaty on the Functioning of the European Union, which specifies
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that ‘Union policy in the field of development cooperation shall
be conducted within the framework of the principles and objec-
tives of the Union's external action''®.

Additionally, the EU Institutions have made repeated policy
commitments to respect and promote children’s rights, as will
be detailed below, and is summed up on the website of the Eu-
ropean Commission'. Again, the external dimension of this EU
policy is clear, with the website of the EU External Action Service
(2016) further indicating: ‘The EU is also committed to promot-
ing the ratification and implementation of the UN Convention on
the Rights of the Child and its optional protocols’.

Besides its human rights obligations, the EU firmly supports
the SDGs. After having played a leading role in their develop-
ment, the European Commission indicated in a 2016 Commu-
nication that ‘the EU is fully committed to being a front-runner
in implementing the 2030 Agenda and the SDGs, together with
its Member States, in line with the principle of subsidiarity’ (Eu-
ropean Commission, 2016a, p. 3). Confirming the ETO dimen-
sion of the SDGs, the EC specified that ‘the 2030 Agenda will
further catalyse a joined-up approach between the EU’s external
action and its other policies and coherence across EU financing
instruments’ (Ibid.). The EU also took steps to review its educa-
tion policies in the light of the SDGs: ‘[i]n relation to development
cooperation policy, both the Union and its Member States are
obliged to comply with the commitments and take account of
the objectives they have approved in the context of the United
Nations’ (European Commission, 2016b, p. 3).

The EU therefore has clear human rights obligations and SDG
commitments to fulfil in this matter. Its existing policies and prac-
tices with regards to the role of the private sector in its devel-
opment aid for education will now be reviewed against these
obligations and commitments.
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EU support for education in developing countries:
Overview of policies

Traditionally, the European Union has supported public education
systems in its development cooperation, and has not sought to
privatise education systems. When it has funded private actors,
this has been through non-profit private actors that complement
or fill in gaps in the public systems. This is the position that the
EC expressed in 2015 in response to a Parliamentary question in
the European Parliament — ‘the European Commission promotes
education as a fundamental human right and (it promotes)
the right to free compulsory education” (European Parliament,
2015b). Under the current programming phase (2014-2020), the
EU supports partner countries’ governments in the implementa-
tion of their national education sector plans in order to achieve
universal access in basic education and school completion for all.
Budget support remains the EU’s preferred aid modality when it
comes to education. Nevertheless, in some cases implementation
can also take place through contracts with non-state-actors (e.g.
local and international NGOs or UN agencies) to provide educa-
tion even in a fragile context and/or to hard-to-reach groups?.
Importantly the EC specified that ‘the EU does not fund profit-
oriented private schools’ and that ‘no particular project is cur-
rently in place that focuses exclusively on the impact of private
schools on national education systems’ (European Parliament,
2015b). The EC even positioned itself as championing the regula-
tion of private schools (Ibid.).

This position, which excludes the funding of commercial ac-
tors, promotes regulation, and focuses on public free education
where possible. It seems to be aligned with human rights prin-
ciples related to private education as outlined previously, and its
SDG commitments. Nevertheless, the reality appears to be more
complex, and the positions could be evolving, with the EU devel-
oping a growing ambiguity towards private provision of educa-
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tion. A 2010 evaluation of Commission support for education
noted that the Commission used different channels to implement
its direct support for the education sector: more than half (54%)
of the funds went through governments, while development
banks were the second most important channel (17%). Other
main channels included private actors such as NGOs and private
companies/development agencies and UN organisations such as
UNICEF or the United Nations Development Programme (Ladj et
al.,, 2010, p. 19). The same paper noted that ‘the position of the
EC vis-a-vis support both to public and private actors in educa-
tion delivery is not crystal clear’ (Ibid., p. 43).

Indeed, back in 2002, a European Commission report said:
‘the importance attached to actors in the education sector also
means that account has to be taken of the “private sector” of ed-
ucation which may in some countries make a major contribution
to the quantity and quality of education, especially outside the
formal education system’ (Commission of the European Commu-
nities, 2002, p. 18). In a 2010 Staff working paper entitled ‘More
and Better Education in Developing Countries’, the EC developed
its view: ‘Private participation in the financing of education infra-
structure, service provision, assessment services, teacher training
and management services is increasing. [...] Subject to adequate
legislation, management and regulation the private sector can
be an effective way of extending service provision, improving the
quality of education and, if properly targeted, addressing equity
issues’ (European Commission, 2010, p. 15). It recommended
supporting the ‘exploration of innovative sources of finance for
education... and exploring the potential of increased partnerships
with the private sector’ (European Commission, 2010, p. 22).

The consideration of the private sector was brought to an-
other level in 2014 with the Communication ‘A Stronger role of
the private sector in achieving inclusive growth in developing
countries’ (European Commission, 2014). In the document, the
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EC (2014, p. 13) supports a growing role for the private sector in
EU development cooperation in general, including in the delivery
of social services through various forms of public-private partner-
ships (PPPs). It announced that, ‘looking beyond classical PPPs
in the infrastructure sectors, the Commission will support new
forms of partnerships and multi-stakeholder alliances between
national or local authorities, enterprises and NGOs for skills de-
velopment and the provision of basic services, such as access to
sustainable and affordable energy, water, healthcare, and educa-
tion, as well as in the areas of agriculture and nutrition especially
in rural areas, to women and other excluded groups’ (European
Commission, 2014, p. 13).

The Foreign Affairs (Development) Council of the EU unre-
servedly endorsed the Commission’s framework (Council of the
European Union, 2014). It even went further by stressing ‘the
key role of the private sector in relation to the new global part-
nership which is being considered in the context of discussions
on the post-2015 agenda’ (Council of European Union, 2014,
para. 4).

When looking ahead at future EU development aid policies,
the position of the EU towards the private sector in the delivery
of education could become increasingly ambiguous. The EC an-
nounced in 2016 that the eradication of poverty, and tackling
discrimination and inequality while leaving no one behind, will
remain at the heart of EU development cooperation policy (Com-
mission 2016b, para. 24). ‘Universal access to quality education
and training’, ‘sustainable provision of essential services’, and ‘a
strong focus on the protection of the most vulnerable’ are also
mentioned as a priority (Ibid., para. 25), although no mention is
made of ‘free’ or ‘compulsory’ education, as was the case previ-
ously (Commission of the European Communities, 2002, pp. 2,
9, 10). However, the EC has indicated that it wishes to take a new
direction in its development cooperation, one which recognises
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a more established role for the private sector in its development.
The Commission’s Proposal for a new European Consensus on
Development (2016b, p. 6) notes the changes in development
cooperation, particularly in relation to the role of the private sec-
tor: ‘The development landscape is expanding, encompassing
more and new actors and innovative solutions. The private sector
is increasingly a key partner in fostering more sustainable mod-
els of development. Combining public and private resources to
leverage more investments lets engagement step up in challeng-
ing environments. A realignment of global resources and invest-
ment is needed to achieve sustainable development. Information
and communications technology, as well as resilient and efficient
infrastructure networks, offer major opportunities for progress
across sectors’.

One element to consider when reflecting on the future evolu-
tion of EU funding is that a growing part of education aid will
be channelled through humanitarian aid. Between 2008 and
2015, the EU spent €264.9 million funding 241 actions under
child protection and education in emergencies with international
organisations and NGOs as implementing partners (Wilkinson
et al,, 2016). In July 2015, the Commissioner for Humanitarian
Aid and Crisis Management made a commitment to increase the
EU’s humanitarian spending on education in emergencies from
1% to 4% and from 4% to 6% in 2017 (Wilkinson et al., 2016).
Yet, according to an EC Staff Working Document (2016¢, p. 34),
EU humanitarian aid ‘supports multi-stakeholder collaborations,
including with the private sector and academia’, and the Euro-
pean Commission (2016¢, p. 63) ‘also supports a more effective
involvement of a broader range of actors in humanitarian con-
texts, including of the local communities, non-DAC (the OECD
Development Assistance Committee) donors, the private sector
and regional organisations’. While most of the private sector
partners of humanitarian aid funding were NGOs in 2015 (Eu-
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ropean Commission, 2017), there is a risk that the humanitarian
contexts become the entry gate for a commercial private actor,
in a context where, for example, global actors such as McKin-
sey and the Vitol Foundation have been supporting Bridge In-
ternational Academies providing education to Syrian refugees
(McKinsey&Company, 2016).

In parallel to these developments, the European Parliament
took an equally ambiguous position, although it was clearer in re-
affirming essential principles. In a 2016 resolution on the 'Private
sector and development’, the Parliament, on the one hand called
‘for more public investment in public services accessible for all,
especially in the transport sector, access to drinking water, health
and education’ (European Parliament, 2016, para. 4); it further
considered that ‘private financing can complement but not sub-
stitute public funding’ (European Parliament, 2016, para. D). On
the other hand, it suggested that the potential of public-private
partnerships ‘in sectors such as [...] education [...] remain largely
untapped’ (European Parliament, 2016, para. U). It welcomed the
Commission’s initiative to endorse the private sector in becoming
‘an important partner in achieving inclusive and sustainable de-
velopment in the framework of the UN SDGs’ - where the private
sector specifically refers to commercial actors, as it is mentioned
‘alongside other governmental and non-governmental develop-
ment organisations and inclusive business models such as co-
operatives and social enterprises’ (European Parliament, 2016,
para. 1). It also called on the EC "to promote, support and finance
public-public-partnerships as the first option’, although after ad-
equate impact assessments (European Parliament, 2016, para.
11). Specifically on education, the European Parliament encour-
aged a better connection between education systems and the
job market, and called on the EC "to facilitate programmes and
support PPPs that involve all the stakeholders concerned, from
schools, universities, training centres and private sector actors in
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order to offer opportunities for training and education that are
relevant to the marketplace’ (European Parliament, 2016, para.
41).

There is therefore an undoubtable progression in the idea
that the private sector, including the commercial sector, could
receive funding and become a ‘development partner’ to deliver
social services such as education. The involvement of the private
sector is not necessarily negative: as discussed above, it can be
compatible with the realisation of the right to education and SDG
4 under certain conditions. Support for non-commercial schools,
as part of a long-term sustainable plan aiming at developing a
strong free quality public education system may in some cases
be effective and needed. However, the EU must rapidly clear am-
biguities on its positions, in order to set up adequate monitor-
ing and safeguarding mechanisms for any potential engagement
with the private sector in education.

5. Conclusions and recommendations: What the EU
can learn from its experience

There are increasing signals that the European Commission could
start funding private actors for the delivery of social services,
including commercial ones, against the UN recommendations
made to one of its Member States and against a growing body
of research showing the ‘negative human rights’ this can cause.
The EU is now at a crossroad: will it fulfil its human rights obliga-
tions and SDG commitments, or will it yield to the pressure of an
indiscriminate involvement of private actors in education? If it
followed the latter approach, the EU would seriously risk breach-
ing its human rights obligations and EU law, as well as undermin-
ing its SDG commitments. The experience of the UK in funding
countries such as Kenya, Uganda, Chile, Pakistan, Nigeria and
Ghana clearly demonstrates how development aid can become a

PROGRESSIVE LAB FOR SUSTAINABLE DEVELOPMENT: 227
FROM VISION TO ACTION



SYLVAIN AUBRY, ZIZIPHO ZONDANI

tool that undermines children and communities’ right to educa-
tion in developing countries.

To be able to better inform this discussion, further research
should be conducted. The understanding of the extent of the de-
velopment of the different forms of private schools can be further
developed, in particular in non-Anglophone countries. The role
and potential positive impacts that non-commercial models can
have, as well as how the private sector can fill in short term gaps
while encouraging the long-term development of a free quality
education system, also need to receive serious additional criti-
cal consideration. Lastly, EU policies need to be scrutinised most
deeply in the coming years and assessed against EU obligations
and commitments, particularly as the funding instruments and
sources (blended funding, humanitarian funding, etc.) will make
the situation more complex.

In order to address this situation, the EU should rapidly adopt
a strong framework that clarifies and frames its engagement in
education and its potential engagement with non-commercial
actors. In the current political context, the EU should also take ac-
tion internationally with its Member States and partners, to revert
the political trend of support for private schools. To do so, it can
build on human rights instruments, and in particular from the
forthcoming ‘Human Rights Guiding Principles on States’ obliga-
tions with regards to private schools’ (working title), which were
being developed at the time of writing and should be finalised
by 2018 (GI-ESCR, 2012b)?'. As with the Maastricht Principles for
ETOs, these Principles, which are being developed by a group of
experts in international law and education, aim at compiling and
unpacking existing human rights legal standards applicable to
the role of private actors in education. They could guide the EU
on a path towards development cooperation aid that is cognisant
of the increasingly complex reality and multiplicity of stakehold-
ers in the countries which it serves. At the same time, it should be
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firmly embodied in the respect for human dignity, the rule of law,
and a commitment to develop quality, free education systems.

Recommendations for all the European Union
institutions

1. Define a clear policy on development aid funding related to
the role of private actors in delivering essential social services,
which requires the EU:

a.

To consistently take into account and review its approach
against human rights standards, in particular the forth-
coming Human Rights Guiding Principles on States’ obli-
gations with regards to private schools;

Never to fund commercial actors;

Always to fund public education as the first option, with
non-commercial actors as a last resort option;

. To be transparent about the options chosen and the ac-

tors funded;

To always pro-actively support the adequate regulation
and monitoring of private actors in countries where it is
involved;

To adequately regulate European education organisations
operating abroad to ensure that no European private ac-
tor undermines human rights abroad;

To promote domestic resource mobilisation much more
firmly, in particular through adequate taxation, to allow
the recipient states to build long-term capacities to de-
velop their public education system.

2. The EU should not facilitate the provision of education by
private capital that seeks financial returns.

3. The EU should take action in international fora, in particular
within the UN, the World Bank and other financial institu-
tions, and the Global Partnership for Education, to block any
project involving private actors where it would undermine the
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right to education, and instead it should promote support for
public education systems, and respect for the forthcoming
Human Rights Guiding Principles on states’ obligations with
regards to private schools.

Support research and debate on the impact of the privatisa-
tion of social services on human rights, including inequality.
Engage with and support civil society organisations working
to improve transparency and respect for the rule of law in
education systems as well as the realisation of the right to
education, including by providing adequate protection to hu-
man rights defenders that may be put at risk when working
on this issue.

Recommendations specifically for the European
Commission

1.

Review its approach to the involvement of private actors in
the delivery of essential services including education to specify
and clarify the scope of the involvement of the private actors
in view of the evidence of the impacts on the realisation of
human rights. This should ensure that it does not violate its
legal obligations and SDG commitments.

. Communicate transparently about its funding or other sup-

port for private actors in the delivery of social services, in-
cluding by breaking down its funding when it reports to the
European Parliament or to the public.

Recommendation specifically for the European
Parliament

1.

Review EU development aid closely with particular attention
to the involvement of private actors in social services, ensur-
ing that each project is assessed against the human rights and
SDG framework as above, particularly concerning inequality.
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Endnotes

1

This article is a shortened version of a briefing paper available at
www.solidar.org [forthcoming]

UN. Goal 2: Achieve universal primary education. Retrieved from
http://www.un.org/millenniumgoals/education.shtml

UN. Sustainable Development Goal 17. Retrieved March 1, 2017,
from https://sustainabledevelopment.un.org/sdg17

Own translation

See Bridge International Academies. [press kit]. Retrieved February
10, 2017, from http://www.bridgeinternationalacademies.com/
presskit2013/Bridge_International _Academies-Presskit-2013.pdf

See Omega Schools. Our Pay-As-You-Learn™ Model. Retrieved
February 10, 2017, from http://www.omega-schools.com/payl-
model.php

See Center for Education Innovations. (2015). Distribution of low-
cost private schools programs in the CEl database. Retrieved Feb-
ruary 8, 2017, from http://www.educationinnovations.org/topics/
low-cost-private-schools/data-visualization

UN. Sustainable Development Goal 4. Retrieved March 1, 2017,
from https://sustainabledevelopment.un.org/sdg4

For Art. 13, see UN General Assembly, International Covenant
on Economic, Social and Cultural Rights, 16 December 1966,
available at http://www.ohchr.org/EN/Professionallnterest/Pages/
CESCR.aspx, For Art. 28 and Art. 29, see UN General Assembly,
Convention on the Rights of the Child, 20 November 1989, avail-
able at http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.
aspx [accessed 1 March 2017].

See Maastricht Principles on Economic, Social and Cultural Rights
(2011)

See DFID 6496 DFID Support to Innovation in Low Cost Private
Education, available at https://data.gov.uk/data/contracts-finder-
archive/contract/1623054/ [accessed on 12 February 2017].
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20
21

Emphasis added

See Developing Countries: Private Education: Written question
— 52843, available at http://www.parliament.uk/business/publi-
cations/written-questions-answers-statements/written-question/
Commons/2016-11-14/52843/ [accessed 12 February 2017]; De-
veloping Countries: Education: Written question — 52755, avail-
able at http://www.parliament.uk/business/publications/written-
questions-answers-statements/written-question/Commons/2016-
11-14/52755/ [accessed 12 February 2017]; and Developing
Countries: Education: Written question — 52766, available at
http://www.parliament.uk/business/publications/written-ques-
tions-answers-statements/written-question/Commons/2016-11-
14/52766/ [accessed 12 February 2017].

See Developing Countries: Education: Written question — 52766,
available  at, http://www.parliament.uk/business/publica-
tions/written-questions-answers-statements/written-question/
Commons/2016-11-14/52766/ [accessed 12 February 2017].

See Art. 14 of the Charter of Fundamental Rights of the European
Union, 26 October 2012, 2012/C 326/02.

See Art. 3 of the Treaty on European Union (Consolidated Ver-
sion), 26 October, 2012, C 326/13.

Emphasis added

See the Treaty on European Union (Consolidated Version), 26 Oc-
tober, 2012, C 326/13.

See European Commission, Rights of the Child, available at
http://ec.europa.eul/justice/fundamental-rights/rights-child/index_
en.htm [accessed on 12 February 2017].

See European Parliament (2015a)

Note that the title of the Guiding Principles is tentative and may
change after the publication of this article.
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